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ISF LETTER TO IMPORTERS

The Importer Security Filing regulation, also known as “10 + 2”, has been in effect since January 26 of 2009.  During the twelve (12) month period up to January 25, 2010, Customs has been and will continue to administer the program in a flexible enforcement mode.  However, effective January 26, 2010, Customs will begin active enforcement and failure to comply will result in monetary penalties being assessed against the importer of record.

Many of you have been participating in the process and ensuring that your vendors send the ISF 10 + 2 form as well as associated documentation, such as commercial invoices and/or packing lists either directly or through a freight forwarder.  Some of you may not be aware of the program and its requirements.  For those clients that use Cavalier for both forwarding and brokerage, we are informing our agents of the program and what they must do.  It is in your best interest, however, to let your vendors know what is expected of them to make sure they provide necessary information to the agent in a timely fashion
We understand that compliance requires a change in the way ocean import documents have always been processed and exchanged.   It is no longer permissible to wait for the vessel to depart the foreign port enroute to the USA for bills of lading and commercial documentation to be issued.   The ISF program REQUIRES that Customs be notified at least 24 hours prior to the goods being loaded onto the vessel as to the origin, contents and the bill of lading, at the lowest level, of all ocean-borne shipments.   It is therefore imperative that you establish an effective communication protocol with your vendors to make sure they also understand what is required and that they cooperate.   This is not a voluntary program and it is not temporary.  It is permanent and all participants in the movement of goods via ocean to the United States be they shippers, manufacturers, consolidators, buyers or importers must adhere to the new rules. 
While this may take a significant effort to educate yourselves and then conduct an out-reach program to counsel your vendors, there is still sufficient time left to do so.

If you establish best practices, compliance should become a non-issue for you and take relatively little of your time.   Customs is monitoring participation during the phase in period and the degree to which you participate will make all the difference if penalties are issued.  Some of these best practices include:
Incorporate ISF expectations into purchase orders, vendor payment arrangements and contract language.   If your vendor and/or their agent do not provide accurate information, you will be held liable by Customs and should have a method to recover any penalties that are paid.

Consider membership in C-TPAT.   This would indicate your degree of concern about supply chain security and be of benefit towards mitigation of penalties

Communicate to all parties in your organization and those of your vendors, details about the program.   Cavalier is communicating similar information as that contained in this letter to our agents.  If we handle your transportation as well as your brokerage, this service adds an additional level of protection for you.  If we do not handle your transportation, it will be up to you to make sure your vendors and their freight forwarders comply.  You can expect some level of difficulty from those companies that are resistant to change.  You should consider what sort of remedial actions are available to you.
Be aware of the various time zones where your vendors are located so we receive the information well in advance of loading.   If your vendor and their forwarder do not provide ISF until 24 hours prior to loading, that date may fall on a weekend here and not be seen until Monday, resulting in a late file.  Tell your vendors that we need ISF data on Friday latest for any goods that will be loaded on that Saturday, Sunday or Monday.
Customs has issued penalty (liquidated damages) guidelines confirming that the penalty for failure to file, filing late or with inaccurate data will be $5000.00 per error on any given ISF with a maximum of $10,000.00.   They have also announced a penalty schedule which indicates that for a first violation of a late or inaccurate ISF or for an inaccurate update, the penalty will be between $1000.00 and $2000.00, depending on the presence of mitigating or aggravating factors.  Subsequent violations will cost no less then $2500.00 as long as Customs determines that no law enforcement goals were compromised.  Should they determine otherwise, no relief will be granted.

The mitigating factors are:

Evidence of participation in ISF during the flexible enforcement period.


The number of violations vs. the number of ISF filings.

A Tier 2 or 3 C-TPAT participant may receive additional mitigation of up to 50% of the normal mitigated amount.

ISF information was filed late due to issues beyond the importer’s control, such as vessel diversion due to weather or goods being laden on a sailing earlier than scheduled.

Aggravating factors:


Lack of cooperation with Customs


Evidence of smuggling or attempt to enter illegal merchandise.


Multiple errors on any given ISF.


Indications of increased error rates.
If an importer fails to file ISF, Customs will delay the release of cargo until an ISF has been filed, reviewed and the goods examined, if necessary.   Customs is also reserving the right to disallow unlading from the vessel.

Cavalier representatives have attended seminars around the country hosted by both CBP and industry and it is certain that CBP is serious about ISF enforcement.   As significant disruption of your business and/or finances is at stake, it is critical that you begin the process as soon as possible to allow time to correct any flaws that may be discovered.  It is the ultimate responsibility of the importer to make sure that ISF is being handled properly.  Cavalier will do the filings on your behalf but it is up to you to confirm that the information is both accurate and timely.  
We have accumulated a great deal of information, all of which is available on our website at www.cavlog.com.   Currently, that data is on the front page and once removed from there will remain in the archive section.    We encourage you to review all of it, especially the FAQ’s that Customs has issued, and contact us with any questions.   

